


Transportation Seminar 
The Harmonie Group 

June 9, 2010 
 

(ALL RIGHTS RESERVED) 

 
MCS-90 Financial Responsibility and Update (Shreve).................................................................... 1 
 Attachment 
 Endorsement for The Motor Carrier Act of 1980 .......................................................... 18 
 

CSA 2010 (Fox) ...................................................................................................................................... 20 
 

Bifurcation of Civil Trials in Trucking Cases (Griffin) .................................................................... 27 
 

Electronic Logs: The Future Is Here (Morse) ................................................................................... 35 
 Attachment 
 Recent Regulations Concerning Electronic On-Board Recorders ................................ 36 
 

Handling and Defending the Catastrophic Loss (Harris) ................................................................ 49 
 

The Positives and Negatives of Transportation Technology (Abbarno) ...................................... 52 
 

Make-Up, Burgers, Now Texting—Oh My! A Renewed Attention  
to Inattentive Driving (James).............................................................................................................. 76 
 

John Boy vs. Learned Hand: Sizing Up Your Case Based on the  
Plaintiff’s Lawyer (Spratlin) .................................................................................................................. 79 
 Attachments 
 Exhibit 1 ................................................................................................................................. 84 
 Exhibit 2 ................................................................................................................................. 121 
 

Trucking Companies to California Supreme Court: “Give Us a Break” (Greene) ...................... 130 
 

Extraterritorial Jurisdiction in the Trucking Industry (Dixon)........................................................ 136 
 

The Ontario Health Insurance Plan’s Right of Subrogation (Krkachovski) ................................. 140 
 

Panel Discussion: Medicare Secondary Payer Statute (Fosmire & Hoffman) .............................. 144 
 

Operation: Preserve ESI (Hermes) ..................................................................................................... 145 
 

Social Media and Law Practice (Spitz) ................................................................................................ 162 
 
 

Resources: 
 The Harmonie Group & CLC: 24 Hour Hotline ............................................... 168 
 Harmonie’s Transportation Accident Investigation Checklist ......................... 169 

 
 



 



MCS-90 Financial Responsibility and Update 
 

Mark Shreve 
Garan Lucow Miller, P.C. 

 
 
I. What is MCS-90?  

A. The MCS-90 is an endorsement on a trucking company’s liability insurance policy, 
required by the Federal Motor Carrier Safety Regulations, which serves as a surety 
for safety of the public. Even if the trucking company is not entitled to liability 
coverage due to some exception or exclusion in the insurance policy, an injured 
member of the public may recover under the MCS-90 endorsement and the 
insurance company may then seek reimbursement from the trucking company.  See, 
e.g., Canal Ins. Co. v. Carolina Cas. Ins. Co., 59 F.3d 281, 283 (1st Cir. 1995); John Deere 
Ins. Co. v. Truckin’ U.S.A., 122 F.3d 270, 274 (5th  Cir. 1997).  

B. The purpose of the Federal Motor Carrier Act (”F.M.C.A.”), and the regulations 
issued under the Act, especially the MCS-90, was to stem the unregulated use of 
vehicles in interstate commerce, which threatened public safety. Integral Insurance 
Company v. Lawrence Fulbright Trucking, 930 F.2d 258 (2nd Cir. 1991).  

C. One of the “significant aims” of federal rules regulating motor carriers is to eliminate 
the “attendant difficulties” of allocating of financial responsibility for damage and 
injuries to members of the public. Transamerican Freight Lines v. Brada Miller Freight 
Systems, Inc., 423 U.S. 28, 37, 96 S.Ct. 229, 46 L.Ed.2d 169 (1975). Accordingly, the 
MCS-90 has been construed and applied to protect members of the public injured by 
interstate motor carriers from uncompensated losses by mandating coverage where 
there would otherwise be no coverage. American Alternailve Ins. Co. v. Sentry Select ins. 
Co., 176 F.Supp.2d 550 (E.D.Va., 2001). 

D. A motor carrier of property has a duty under federal law to guaranty its financial 
responsibility for injuries to the public. To protect the public from uninsured 
interstate motor carriers, federal law imposes an $11,000 penalty on motor carriers 
who fail to include the MCS-90 endorsement in their insurance policies.  49 C.F.R. 
§378.17.  Further, anyone who aids or abets a motor carrier in procuring a policy 
without a MCS-90 is subject to civil and criminal penalties.  49 C.F.R. §§390.13, 35, 
37. 

E. “Purchasing insurance coverage under an MCS-90 endorsement is one way for a 
carrier to fulfill this duty.” Harco National Insurance Company v. Bobac Trucking et al, 
1995 WL 482330 at 4 (N.D.Ca. 1995); Barbarula cxr Estate of He v. Canal Ins. Co., 353 
F.Supp.2d 246 (D.Conn. 2004). The MCS-90 is not insurance coverage per se; it 
operates as a suretyship for the benefit of the public and is appended to a motor 
carrier’s liability policy. See, e.g., Canal Ins. Co. v. Carolina Cas. Ins. Co., 59 F.3d 281, 
283 (1st Cir. 1995); John Deere Ins. Co. v. Truckin’ U.S.A., 122 F.3d 270, 274 (5th Cir. 
1997).  The MCS-90 endorsement guarantees payment of minimum amounts, as set 
forth in the regulation to an injured member of the public.  49 C.F.R. §387.7, 387.9.  
A MCS-90 endorsement is intended to eliminate the possibility of denial of coverage 
by requiring the insured to pay any final judgment recovered against the insured for 
negligence in the operation, maintenance or use of a motor vehicle, subject to federal 
financial responsibility requirements, even though the accident vehicle is not listed in 
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the policy or some other policy defense may preclude coverage. 
F. The MCS-90 does not create in the insurer a duty to defend, but only a duty to the 

public to pay any judgment against the motor carrier resulting from the negligence in 
operation, maintenance or use of motor vehicles, even if they are not specifically 
listed on the policy. See, e.g., Canal Ins. Co. v. First Gen. ins. Co., 889 F.2d 604, 614 (5th 
Cir. 1989); Industrial Indem. Co. v. Truax Trucklines, Inc., 45 F.3d 986, 991 (5th Cir. 
1995); National Am. Ins. Co. v. Century State Carriers, Inc., 785 F.Supp. 793, 795 (N.D. 
IN. 1992). 

G. “The MCS-90 endorsement only applies where: 1) the underlying insurance policy to 
which the endorsement is attached does not provide coverage for the motor carrier’s 
accident, and 2) the motor carrier’s insurance coverage is either not sufficient to 
satisfy the federally prescribed minimum levels of financial responsibility or is non-
existent.” Carolina Casualty Ins. Co. v. Yeats, 584 F.3d 868 (10th Cir. 2009)  [Emphasis 
supplied.] 

H. MCS-90 is applicable to interstate motor carriers, and not intrastate motor carriers.  
As to intrastate motor carriers, state law will apply.  Canal Ins. Co. v. J. Perchak 
Trucking, Inc., 2009 WL 959596 (M.D. PA.), Thompson v. Harco National Ins. Co., 120 
S.W.3d 511 (2003). 

 
II. United States federal laws and safety regulations require motor carriers to guarantee their 

financial responsibility to the public. 
A. The Motor Carrier Act requires proof of financial responsibility by one of three 

methods: 
1. Endorsement(s) for motor carrier policies of insurance for public liability 

under §29 and §30 of the Motor Carrier Act of 1980.  (Form MCS-90) issued 
by an insurer(s); 

2. A motor carrier surety bond for public liability under §30 of the Motor Carrier 
Act of 1980 (Form MCS-82) issued by a surety; or 

3. A written decision, order, or authorization of the Federal Motor Carrier Safety 
Administration authorizing a motor carrier to self-insure under §387.309, 
provided the motor carrier maintains a satisfactory safety rating as determined 
by the Federal Motor Carrier Safety Administration. 

B. The United States strictly regulates insurance policy for interstate motor carriers and 
has numerous requirements to secure safety on our roadways. First, minimum 
insurance requirements are specified by United States Federal Motor Carrier Safety 
Regulations (F.M.C.S.R.). These minimum requirements vary based upon a number of 
variables, e.g. weight of vehicle and cargo being hauled. 
1. Minimum Levels of Liability1 

$ 750,000  Vehicles over 10,000 lbs; Non-hazardous  
freight carriers 

$1,000,000  Including gasoline and oil. 
$5,000,000  Including liquified petroleum gas in excess of 

3,500 gal.2 

                                                 
1  See 49 C.F.R. 387, Minimum Levels of Financial Responsibility for Motor Carriers. 

 
2   Under Michigan law, pursuant to the Michigan Court’s interpretation of the Michigan No Fault Act, property 
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C. A trucker with United States Department of Transportation authority for interstate 

hauling must have the mandatory required limits of insurance coverage, as well as a 
MCS-90 endorsement, attached to the policy. 49 C.F.R. §387.15. The mandatory 
insurance and MCS-90 endorsement are BOTH required for a trucker to obtain 
interstate hauling authority. 49 U.S.C. '13906; 49 C.F.R. §387.7, 387.9. 

D. The MCS-90 endorsement is not insurance.  However, it obligates an insurer to pay 
an injured party, regardless of any potential coverage defenses. An insurer who is so 
obligated may then recover its payment from its insured. See: Powers v. Meyers, 101 
Ohio App 3d 504 (1995), Lv. app. den., 73 Ohio St. 3d 1413 (1995). The intent 
behind the MCS-90 requirement is to fill coverage gaps and assure that the motor 
carrier complies with the financial responsibility requirements of the Federal Motor 
Carrier Safety Act.  The MCS-90 applies on a per accident basis, not a per personal 
claimant basis, Carolina Casualty Ins. Co. v Karpov, 559 F.3d 621 (7th Cir. 2009). 

E. The MCS-90 endorsement must be attached to a trucker=s liability policy issued to a 
motor carrier, for the purpose of providing notice to the general public that all 
criteria of the financial security requirements have been met. 

F. For motor carriers subject to federal regulation, insurers must cause insurance 
policies to be endorsed for public liability. The most common form of such 
endorsement is the MCS-90, which amends the insurance policy to fill coverage gaps 
and to ensure compliance with the Motor Carrier Act and FMCSR.  It remains in 
effect continuously, until replaced or cancelled according to special cancellation 
requirements independent of the policy’s cancellation requirements. It is considered 
public information, and registered motor carriers must keep it available to the public 
for inspection. 49 C.F.R. §387.7(e); 49 C.F.R. §387.29; 49 C.F.R. §387.7(b)(1); 49 
C.F.R. §387.3i(b)(i). While the F.M.C.S.A. has exclusive jurisdiction over interstate 
motor carriers and is the primary repository for financial responsibility filings, the 
carriers file proof of insurance in their base registration state, which upon approval, 
issues a registration receipt that authorizes operation in all jurisdictions under a 
federal permit. 49 C.F.R. §1023 and 1162. Canadian and Mexican trucking companies  

  operating in the U.S. must also comply. 49 C.F.R. §350(a)(8), 
G. The MCS-90 covering the owner of a tractor or trailer also covers permissive users, 

including vicarious “logo liability,” so that the judgment need not be against the 
named insured. See, e.g., John Deere Ins. Co. v. Nueva, 229 F.3d 853, 856 (9th Cir. 2000); 
Integral Ins. Co. v. Lawrence Fu Trucking, 930 F.2d 258 (2nd Cir. 1991); Reliance Nat’l Ins. 
Co. v. Lewis, 2001 U.S. Dist Lexis 12901 (Aug. 24, 2001); Lynch v. Yob, 768 N.E.2d 
1158 (Ohio 2002); Pierre v. Providence Washington Ins. Co., 730 N.Y.S. 2d 550 (N.Y. 
App. Div. 2001); But see, Tamara 13. Goorevitz, et al, “Coverage Expansion in Tractor 
Trailer Insurance?,” 47:2 For The Defense 40 (Feb. 2005).  Even though the vehicle 
is not listed or covered on the insurance policy, if the company named on the policy 
is operating the vehicle by placard or by its interstate licensing there is MCS-90 
coverage. 

 H. The MCS-90 overrides policy exclusions that would otherwise defeat coverage, 
including non-cooperation and notice clauses, Campbell v. Bartlett, 975 F.2d 1569, 
1580-81 (10th Cir. 1992), and presumably including exclusions for intentional acts, 

                                                                                                                                                             
protection insurance is limited to $1,000,000, despite the higher requirements under the Motor Carrier Act.  See 
M.C.L.A. 500.3121. 
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intoxication, etc. Richard M. Mosher, “Liability Endorsements and Financial 
Responsibility,” 47:2 For The Defense 45, 49 (Feb. 2005).  However, exclusions for 
intentional acts are likely to preclude MCS-90 coverage for the reason that the MCS-
90 endorsement language states, “resulting from negligence.”  

I. However, MCS-90 endorsement will not be incorporated into a policy of insurance 
as a matter of law.  Waters v. Miller, 564 F.3d 1355 (11th Cir. 2009).  In a recent 
important decision, the 11th Circuit held that there was nothing to indicate to the 
insurer that the insured was operating their tractor trailer interstate.  The matter 
arose when a Progressive Insurance Company policy expired by its own terms.  The 
District Court found that Progressive had not notified the federal agencies as to the 
cancellation of the policy.  The 11th Circuit concluded that the injured claimant did 
not present sufficient evidence to support the conclusion that Progressive knew or 
should have known that the prior insured was operating the tractor/trailer in 
interstate commerce.  Therefore, the Court would not rewrite the insurance policy to 
include the MCS-90 endorsement.  However, as the 11th Circuit noted some Courts 
have incorporated the endorsement into the policies as a matter of law.  Prestige Cas. 
Co. v. Mich. Mut. Ins. Co.,  99 F.3d 1340, 1348; Travelers Ins. Co. v. Tranp. Ins. Co., 787 
F.2d 1133, 1139 (7th Cir. 1986); Hagans v. Glen Falls Ins. Co., 465 F.2d 1249, 1252 (10th 
Cir. 1972).  It is important to note that if there is evidence that the insurer knew it 
was insuring an interstate motor carrier, the cases indicate the Courts may well 
incorporate the MCS-90 endorsement as a matter of law.  See Howard v. Quality 
Express, Inc., 128 N.N. 79, 989 P.2d 896, 900 (1999).  Also, note the civil and criminal 
penalties under 49 C.F.R.  §§390.13, 35, 37. 

 
III. MCS-90 Payment Obligations. 
 

A. The MCS-90 endorsement language is dictated by federal statute. (A copy of a typical 
MCS-90 is attached as Appendix A).  The language of this endorsement creates an 
obligation to pay on the part of the insurer when: 

1. A “final judgment” is recovered against the insured for public 
liability; 

2. Resulting from “negligence in the operation, maintenance or use of 
motor vehicles” subject to this section; 

3. For bodily injury to or death of any person 
a. other than: 

i. injured=s employees while engaged in the course of 
their employment; 

     ii. or property transported by the insured 
 

B. Generally when the conditions are met, the insurer is obligated to pay damages, 
within its limits of liability, regardless of any conditions, provisions or limitations 
contained in the policy.  The MCS-90 endorsement also provides that all “terms, 
conditions, and limitations in the policy remain in full force and effect.” 

 
1. Unless notice of cancellation is sent to the federal motor carrier safety 

administration, the mcs-90 continues to require coverage by the insurer, even 
if insured was provided with notice of cancellation. If the MCS-90 is not 
cancelled with the Federal Motor Carrier Safety Administration, the “public” 
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continues to assume and operate as if the motor carrier is F.M.C.S.A. 
compliant - and the insurer remains liable.  Notice to the Interstate 
Commerce Commission is only effective 30 days after receipt. 

 
Practice Point:  If the insured stops paying premiums, proper cancellation 
notice should also include notice to the F.M.C.S.A..  Keep in mind that if the 
policy expires pursuant to its normal terms, notice still must be given to 
F.M.C.S.A., therefore, if notice is given on the last date of the policy, 
exposure remains for an additional 30 days.   

 
Also, it is recommended that cancellation notices to the F.M.C.S.A. be sent 
by certified mail to prove that they received it. 

2. The MCS-90 provides coverage even where there is only vicarious liability.  

“The principle argument is that the plain meaning of the language 
employed in the MCS-90 endorsement is that the insurer must indemnify 
even where the insured or one of its agents is not actively negligence.  We 
agree.”  “We therefore hold that when a judgment is entered against the 
owner of a motor vehicle insured under the MCS-90 endorsement, the 
insurer is obligated to indemnify, even when the judgment is based on a 
theory of vicarious liability.”  Integral Ins. Co. v. Lawrence Fulbright Trucking, Inc., 
930 F.2d (1991).  

 
3. Certain exceptions to MCS-90 coverage have developed. 

 
a. In Armstrong v. United States Fire Ins. Co., 606 F. Supp. 2d 794 (E.D. 

Tenn. 2009), the Court held that the insurer of a trailer’s lessor had 
no duty to defend or indemnify the truck’s lessee in a tort action, by 
virtue of the policy’s federally mandated MCS-90 endorsement.  The 
policy had an exclusion that stated that the lessees of the vehicles (in 
this case the trailer) were not insured under the policy.  The policy, 
however, did contain a MCS-90 endorsement.  The Court found that 
the lessee would be deemed a permissive user of the vehicle (the 
trailer).  However, the owner of the trailer was never sued in any of 
the litigation arising from the accident.  As a result the Court 
concluded after an extensive analysis that the term in the MCS-90 
endorsement referencing “the insured” is the motor carrier named in 
the policy of insurance.  Since the named insured was the lessor, the 
statute requires that there be insurance to pay for each final judgment 
against the lessor, however, the lessor was not a defendant in the 
action, and therefore, the Court concluded that the lessor’s MCS-90 
endorsement would not apply to the driver or the lessee of the trailer.  
(Note that this decision involved a claim filed prior to the 
applicability of the Graves Amendment dealing with the limitation of 
liability as to lessors.) 

 
b. Directly on point as to the issue of the application of the Graves 

Amendment as it applies to tractor and trailer lessors is the case of 
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Canal Ins. Co. v. Kwik Cargo, Inc. Trucking, 2009 WL 1086524(D. 
Minn.).  In that case, suit was brought against Kwik Cargo which was 
operating a tractor leased from Clear Lake.  Kwik Cargo was not 
listed on the policy of insurance issued by Canal Insurance.  The 
Canal insurance policy did contain an MCS-90 endorsement.  Canal 
sought summary judgment that Clear Lake was also liable for all 
amounts paid by Canal bringing a claim against Kwik Cargo and 
Clear Lake demanding reimbursement under the MCS-90 portion of 
the policy.  Canal Insurance prevailed on its claim against Kwik 
Cargo pursuant to the terms of the MCS-90.  However, as to the 
lessor, Clear Lake, the Court concluded that any attempt to impose 
vicarious liability for the actions of Kwik Cargo would be precluded 
by the Graves Amendment.  Therefore, Canal Insurance was not paying 
and entitled to reimbursement from Clear Lake. 

 
c. In Sentry Select Ins. v. Thompson, 665 S. Supp.2d 561 (E.D. V.A. 2009) 

the Court held that Sentry Insurance as the insurer of the trailer that 
was involved in the accident was not obligated to pay under the 
MCS-90 endorsement to the Sentry policy for two reasons.  First, the 
Sentry policy did not list either the tractor nor the trailer in any way 
as of the date of the accident.  The claimant attempted to argue that 
the Sentry policy should be amended so the trailer would be a 
covered auto under the policy.  The Court concluded that there 
needed to be a judgment against the “insured” named in the policy 
for there to be an MCS-90 obligation. Since there was no judgment 
against a named insured, Sentry was not required to make payment 
under its policy.  Secondly, the underlying settlement paid by Canal 
Insurance Company exceeded the $750,000 MCS-90 minimums, 
there was appropriate MCS-90 coverage, and the Sentry MCS-90 
endorsement could not be stacked to provide additional coverage. 

 
d. In Canal Ins. Co. v. P.S. Transport, Inc., 2010 WL 817290 (N.D. Miss.)  

The Court held that there was no MCS-90 coverage  when the tractor 
was not pulling a trailer or otherwise carrying cargo, as the driver was 
returning home after performing his duties as a driver for the motor 
carrier.  The Court reasoned that the driver was first “not engaged as 
a for hire motor carrier pursuant to 49 C.F.R. §387 at the time of the 
accident, as he was not being paid by anyone at the time of the 
accident.”  Second, the driver was not transporting property, as he 
was not hauling cargo when it happened, and the driver was not 
engaged in interstate commerce at the time of the accident.  The 
Court relied on Brunson v. Canal Ins. Co., 602 F. Supp.2d 711 (D.S. C. 
2007) in support of its position.  The Court discussed the public 
policy considerations and how it would apply to a MCS-90 
endorsement, however, concluded that the regulations explicitly state 
that it is only applicable to “for – hire motor carriers operating motor 
vehicles transporting property” 49 C.F.R. §387.3(a), and therefore, 
concluded that Canal Insurance did not have to pay any judgment 
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recovered against the insured with respect to the accident.  (Canal 
had also issued “bobtail” coverage in the amount of $100,000, but 
the claimants wanted to make a claim against the motor carrier policy 
MCS-90 coverage of $750,000.)  

 
4. MCS-90 provides the paying insurance company with the right of 

reimbursement from its insured, for any payments it has made that would 
not otherwise be its obligation due to applicable exclusions.  While this 
generally this can be an uncollectible right, as noted, supra, various insurance 
carriers have tried to expand this opportunity for recovery. 

 
5. The Courts continue to hold that there is no MCS-90 coverage when the 

accident occurs outside the United States.  Lincoln General Ins. Co. v. Morquecho, 
501 F.3d 436 (5th Cir. 2007); Canal Indemnity v. Galindo, 2009 WL 2921863 
(C.A. 5 (Tex)) (Sept. 14, 2009).  The Galindo Court held that, even though the 
accident occurred only a  mile into Mexico and the vehicle had a MCS-90 
endorsement, there is no MCS-90 coverage.  

 
C. Priority of coverage between the carrier issuing the MSC-90 endorsement and other 

insurance policies is determined by the excess and other insurance clauses of the 
respective policies. See, e.g., Empire Fire & Marine Ins. Co. v. J. Transport, Inc., 880 F.2d 
1291, 1295 (11th Cir. 1989).; Carolina Cas. Ins. Co. v. Underwriters Ins. Co., 569 F.2d 304 
(5th Cir. 1978). If an insurer pays a claim under the MCS-90 endorsement that it 
would not otherwise have been required to pay under the terms of the insurance 
policy, it has a right of reimbursement against the insured motor carrier for the claim 
paid, but not for costs of defending the underlying claim against the motor carrier. 
See, e.g., Harco Nat. Ins. Co. v. Babac Trucking, Inc., 107 F.3d 733 (9th Cir. 1997); T.H.E. 
Ins. Co. v. Larsen Intermodal Services, 242 F.3d 667 (5th Cir. 2001).  However, in Canal 
Ins. Co. v Kwik Cargo, Inc. Trucking, 2009 WL 1086524 (D. Minn.) the Court held that 
Canal was entitled to seek its reasonable costs and attorney fees incurred in the 
settlement of the underlying lawsuit and could pursue reimbursement for those costs 
against its insured, who did not list the vehicle on the policy.  The Court concluded 
that Canal would not have incurred these costs and fees but for its MCS-90 
endorsement obligations. 

 
IV. Intra-State Application of the MCS-90. 
 

A. Courts are in conflict as to whether the MCS-90 applies when the motor carrier’s 
particular trip was not subject to federal jurisdiction at the time of the accident, e.g., 
an intrastate shipment. Royal Indemnity Co. v. Jacobsen, 863 F. Supp. 1537, 1542 (D. 
Utah 1994)(MCS-90 applied to intrastate trip hauling exempt commodities); contra, 
General Security Ins. Co. v. Barrentine, 829 So.2d 980, 983 (Fla. 1st Dist. 2002) (not 
applicable to intrastate trip); Branson v. MGA Ins. Co., Inc., 673 So. 2d 89, 92 (Fla. 5th 
Dist 1996); Standard Ins. Co. v. McKissack, 153 S.W.2d 997 (Tex. Civ. App. 1941). 

 
B. However, the MCS-90 endorsement specifically provides that the coverage applies 

“whether such negligence occurs on any route or territory to be served by the 
insured or elsewhere,” so it is arguable for a Court to hold that the endorsement 
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